
STATE OF lWODE ISLAND AND PROVIDENCE PLANTATIONS
.

NEWPORT COUNTY SUPERIOR COURT

NEWPORT SCHOOL COMMl)-YEE

c~ No. 94-0017v.

RHODE ISLA.~ STATE LABOR
RELATIONS BOARD AND RHODE
ISLAND COUNCIL #94 A.F-S.C.M.E
LOCAL #841

!!EClSION

PfEIFFER. J. Before this CoUrt is the Newport School Committee~5 (Committee) appeal of a

decision of the Rhode Island State -Labor Relations .Board (Bo.tt). J1Uisdiction u pursuant to

v.L. 1956 § 42-3S-1S.

F.~r.vel

On May 16. 1991. the Rhode IsJaDd Council #94 A.F.S.C.M.E., Local #841 (Union) filed

an unfair labor practice charge with the Board against the Commi~ alleging that the

Committee had created an employment ~tion. without uegotiating wases, hours. and

conditions of employment for the position. The; Board conducted an infonnal m~ng with the

Committee and the Union on June 11 ~ 1991, in 811 effort to caolve the charge. The meeting did

not resolve the dlargc. and on NovembCI- 6, 1991. the Board issued a complaint against the

Committee, alleging that it violated G.L. 1956 § 28-7-13 by creating a ~tion without
SUPERIOR COURTFI' =~.. bo A_..I nd.. f 1 J ."

negotlanng wages, un, 8LN co lt10DS 0 emp oymcnt. ':1 t/4. ~-'~_::3 ~.I ::c-:: :". ~t .:: ~;"

position. ~
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On May II, 1 ~ Ihe Board cooduc:ted . fonnaJ bearing on the complaint. The bearing

continued to ~ 31. 1993. On December 21, 1993. the Board i~ed a Decision and Order

(Decision) bascd on the bearings. In the Decision. the BoaId made several findings of fact and a

conclusion of law. ~ D«ision, pages 6 and 1. Pertinent to this appeal, the Boanl found that

the Committ~ prior to April 29. 199 J. cceatcd die position and established itS hours of work: and

salary without negotiating with the Uroo~ thus violating the mandat~ ofG.L. 1956 § 28-7.13(6)

and (10).2 The Board orducd the- Committee to ~gage in collective bsrogajning with the Union

in"'Olving salaries, hours of work 8Dd other benefits for the position[.j ~

On Jan\laly 19. 1994. the Committ~ filed a petition 5eIe.kiDg to have d1is Court set aside

'the decision of the Board. By May 24. 1996. an pertiC3 $Ubmitted briefs for the Court's

c:onsideration in this matter.

StaDdard of Review- .

This Court's review of a d«:ision of me Board u controlled by G.L 1956 § 42-35-15(g),

wlDch provides for review of a contested agency decision:

-(g) The ~ shall not substitute its judgment fur thai: of the
ag~y as to the wcight of the evidence on questions of fact. The
court may affiml the decision of the" agency or remand the case for
further P~~. or it may reverse or modify the decision if

2 f 28-7.13(6)&:(10) read:

It shall bv an unfair labor practice for an employer:

(6) To ~ to barpin collec:tively with the representatives of employees. subj~ to the
provisions of §§ 28-7.14-28-7-19? except that the refusal to bargain collectively with any
representalive shall not. L1n1C$S a certification with rcspect to the ~tativc is in effect under
§ § 28- 7 -14--28- 7 .19. be an unfair labor practice in any c:ue where any other representative. other
than .. company union. ha.1 made a claim that it reptaClrts a majority of the employees in a
eonftiding bargaining unit.

(10) To do any actS. other than moae alteady enumerated in Ibis section. which intCIfue
with. restrain or coerce employ- in the exercise of the rights parantced by § 28-7-12.
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substantial rights of the appellant have been prejOOiced because the
Albftift1sttabve findin~ inferences. C(mclusion~ or dec:isioM arc:

(1) In violation of constib.ationai or statutory ~visions;
(2) In excess oftbo statutory authority of the ageI1CY;
(3) Made upon unlawful procedUte;
(4) Affected by other error of law;
(5) Clearly erroneous in view of the reliable. probati~ afld
substantial evidence on the whole ~td; or
(6) Arbitrary or cepricious or characterized by abuse of di$aebon
Of clearly unwamnted exercise of discretion."

When reviewing a decision of the Board. this Coun may not ~tute its judgment for

that of the Boaxd on issues of fact or as to the credibility of testifying witnesses. Mercantum

t!!m Com. v. Dutra. 572 A.2d 286? 288 (R.I. 1990) (citing Leviton M&:- 0>. v. Li1hOrid1!.~ 120

R.L 283,291.387 A.2d 1034. 1038 (1978»); Centg for Behavioral Health.. Rhode l$1and. Inc. v.

~attOS. 110 A.2d 680. 684 (R.I. 1.998). whete substantial eYidmce ~ on the ~d to support

the Board's findings. Baker v. Deoartment of Emplovrncnt and Trainin2 Board ofRevicw. 637

A.2d 360, 366 (R.I. 1994) (citing ~P~o v. Deoartment of EmDl()YIJlcotSeC\Jri tY. 623 A.2d

31,34 (1l.1. 1993); ~~slaw v. Board of Review. Deoartment of Emolovment Sec:uri~ 9S Rl.

154, 156, ISS A.2d 104, 105 (1962». FiMi..D~ of fact by an agency board "are. in the absence of

fraud. conclusive upon this court if in the TeCOrd' ~ is any competent legal evidence from

presence of 'some' or "any evidence supporting che agency's findings.'" State v. Rhode Is~

v. Durfee. 621 A.2d 200. 208 ~1. 1993».
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In its decision. the Board found dlat on Apri129. 1991. a coll~ve bargaining agreement

fo\md the Committee to be in violation ofGL. 1956 § 28-7-13(6) and (10).

created by the

The Committee asserts that thiscreated position '5 salory. hours. end tem\S of cznployment.

~on of the position.
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This was beyond the scope of thenegotiations. ~ Decision. page 7 (Finding of fa.ct #9)-

.- 1991.

matters. ~ Decision, page 4.

creation ,of the position, prior to April 2.9, 1991.
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Union9s president tutificd before the Board that the Director did mention the eli~jllation of

certain positions. but did not negotiate the creation, terms of employmen~ or salll}' of a new

position with bim. The Board accepted the president"s testimony, and rejected the Committee's

version of the events. As stated above. when reviewing a decision of the Board. this CoUrt may

." not substitute itS judSIDa1t for- that of die Board on issues of fad or as to the creO:;oility of

testifying witnesses. Mm~ Farm Cor!). v. Dutra. 512 A.2d 286. 288 (RI. 1990). Here. the
. .. . ; ., '. ,,_-. . ..

Board chose to accept the Union's testimony rath~ than the Committee's. as jt related to

discUS51ons between the DirectOf arid thc Union President prior to April 29. 1991. Thc Board's

finding that d1e Committee unilatenilly created the p()sition, as wcll as its salary and tennS of

.employment. are supported by the competent evidence of record. This Court will not disturb the

finding.

As noted abov~ the Committee also argues that the Board exceeded its jurisdiction by

fiDII-in& that tho Committee ~!DD!itted an wafair l-abor practicc when it diminated tWo positions.

Finding& of fact #8 and #9 in the BoardYs decision state the Committee violated the state's Labor

Relations Act by eliIJt~ting the two positions of ..QTant Programs 8ookk~ without

negotiating with the Union. Wtdle those findings 'may have exceeded the complaint before the
.: ",":

Board, they have not prejudiced tile Committee in any way. The Board's Order, on page 7 of the

D~ion. solely addrosses the Cormnitte:c' s lack of bargaining in the Cteation of the new position

in question, and is silent 8$ to remedying any violation mat may have: occurred as the result of

positions being eliminated. Findings of fact #8 and #9 ~ merely dicta. Thus, substantial rightS

of me Committee have not been affected by the findings.

After a review of the entire record this Court finds that the Board's Decision. which

orders the Committee to "engage in collective bargainiDI with tho Union involving salaries..
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boUtS of work and other bCDefits for the position of . Acco\mts Payable Bookkeeper,"o is

supported by substantial. reliable and probative evidence of ~rd. BUd- is not affected by error of

law. Substantial rights of the Committee havc not been prejudiced. Accordingly, the Decision

of the Board is a:ftinn~.

Counsel shall submit an appropriate order for entry.
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